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IN THE 

United States Court of Appeals 

District of Columbia. 


No. 9444. 


LOUIS E. DYE, ADMINISTRATOR, ESTATE OE 
JOHNNIE GRAY, DECEASED, Appellant, 


PAUL A. PORTER, ADMINISTRATOR, OFFICE OFi 
PRICE ADMINISTRATION, Appellee. 


Appeal from the District Court of the United States for the| 

District of Columbia. 


i 
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BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from an order of the District Court of 
the United States for the District of Columbia, dated No-| 
vember 14, 1946, denying appellant’s motion to dismiss the j 
complaint in the cause below (App. 5). Jurisdiction is in-1 
voked in and by virtue of the provision of Title 17, Section j 


I 
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101, of the Code of Laws for the District of Columbia which 
permits an appeal from interlocutory orders of the District 
Court of the United States for the District of Columbia 
whenever, upon petition to this Court, it appears that it will 
be in the interest of justice to allow such appeal. 

STATEMENT OF CASE. 

The case presented upon this appeal is based upon the 
following undisputed facts, all of which appear as matters 
of record from the pleadings in the cause below. An ori¬ 
ginal action was instituted in the District Court of the 
United States for the District of Columbia by the Admin¬ 
istrator of Price Administration based upon Section 205 
(e) of the Emergency Price Control Act of 1942. (App. 2-4) 
The original defendant therein, Johnnie Gray, was alleged 
to have owned taxicabs rented to a group of individual 
drivers upon a daily rental basis in excess of that allowed 
by maximum price regulations issued and promulgated pur¬ 
suant to the provisions of Section 2(a) of the aforesaid 
Emergency Price Control Act, and accordingly in violation 
of said Act. (App. 3, 4) 

Plaintiff did not contend that the Office of Price Adminis¬ 
tration nor any other Governmental agency had at any time 
rented any of defendant’s vehicles, but asserted that the 
overcharges alleged to have been made were assessd against 
the individual lessees of defendant’s equipment. (App. 3, 4) 

Plaintiff further alleged that the overcharges made by 
the defendant had amounted to five thousand dollars 
($5,000) for which reason plaintiff claimed to recover a 
judgment against the defendant for fifteen thousand dol¬ 
lars ($15,000), said amount constituting treble “damages” 
as authorized and permitted by Section 205(e) of the Emer¬ 
gency Price Control Act as aforesaid. (App. 3, 4) 

During the pendency of the aforesaid action in the Dis¬ 
trict Court, the original defendant thereto, Johnnie Gray, 
died on the 22nd day of November, 1945, as a result of which 
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appellant herein as administrator of defendant’s estate wai 
substituted as defendant in the action. (App. 4, 5) 

Subsequent to the substitution of appellant as party-de^ 
fendant, and after the death of the original defendant had! 
been duly called to the attention of the Court through the! 
filing of a Suggestion of Death (App. 4), appellant filed! 
a motion to dismiss plaintiff’s complaint, basing the samej 
fundamentally upon the purported abatement of the action! 
below as a result of the death of the defendant. (App. 5, 6) j 
Upon argument of the foregoing motion, the Court be-! 
low took the position that the action did not abate with the J 
death of the defendant for which reason the motion of ap¬ 
pellant to dismiss was denied, which action of the lower j 
court has prompted this appeal herein. (App. 6) 

Thereafter, a petition for the allowance of a special ap- j 
peal was duly filed and after consideration by the Court, 1 
granted. (App. 6, 7) j 

i 

STATUTES INVOLVED. | 

For the determination of the issues concerned in the dis- i 
position of this cause reference is hereby made to the pro- j 
visions of Section 205(e) of the Emergency Price Control 
Act of 1942, Title 50 Appx. Section 925, U. S. C. A. 

“(e) If any person selling a commodity violates a ! 
regulation, order, or price schedule prescribing a max¬ 
imum price or maximum prices, the person who buys 
such commodity for use or consumption other than in 
the course of trade or business may, within one year | 
from the date of the occurrence of the violaton, except j 
as hereinafter provided, bring an action against the 
seller on account of the overcharge. In any action j 
under this subsection, the seller shall be liable for rea¬ 
sonable attorney’s fees and costs as determined by the 1 
court, plus which ever of the following sums in greater: \ 
(1) Such amount not more than three times the amount | 
of the overcharge, or the overcharges, upon which the 
action is based as the court in its discretion may deter- | 
mine, or (2) an amount not less than $25 nor more than j 
$50, as the court in its discretion may determine: Pro - 
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vided, however , That such amount shall be the amount 
of the overcharge or overcharges if the defendant 
proves that the violation of the regulation, order, or 
price schedule in question was neither willful nor the 
result of failure to take practicable precautions against 
the occurrence of the violation. For the purposes of 
this section the payment or receipt of rent for defense- 
area housing accommodations shall be deemed the buy¬ 
ing or selling of a commodity, as the case may be; and 
the word ‘overcharge’ shall mean the amount by which 
the consideration exceeds the applicable maximum 
price. If any person selling a commodity violates a 
regulation, order, or price schedule prescribing a max¬ 
imum price or maximum prices, and the buyer 
either fails to institute an action under this sub¬ 
section within thirty days from the date of the 
occurrence of the violation or is not entitled 
for any reason to bring the action, the Admin¬ 
istrator may institute such action on behalf of the 
United States within such one-year period. If such ac¬ 
tion is instituted by the Administrator, the buyer shall 
thereafter be barred from bringing an action for the 
same violation or violations. Anv action under this sub- 
section by either the buyer or the Administrator, as 
the case may be, may be brought in any court of com¬ 
petent jurisdiction. A judgment in an action for dam¬ 
ages under this subsection shall be a bar to the recovery 
under this subsection of any damages in any other 
action against the same seller on account of sales made 
to the same purchaser prior to the institution of the 
action in which such judgment was rendered.” 

SUMMARY OF ARGUMENT. 

1. The provisions of Section 205(e) of the Emergency 
Price Control Act of 1942, in the first portion of said sec¬ 
tion, create a cause of action in favor of any person against 
whom over ceiling charges have been made and permit that 
person to recover damages in compensation of the harm 
sustained by him in being required to pay prices in excess 
of established ceilings. However, the entire remaining por¬ 
tion of the Section of the Statute above referred to affords 
the United States Government means to enforce compliance 
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with the Act through the institution of actions against al^ 
leged violators for treble damages. This latter portion of 
the Statute in no wise contemplates that the United States! 
or any agency thereof need be a party to the overcharge ii^ 
any manner, shape or form, nor does it require the United! 
States to have been damaged in any wise as a result of the| 
alleged violation. 

It is accordingly the position of appellant in this regard) 
that the use of the “treble damages” formula in actions 
instituted by the United States constitutes actually a statu¬ 
tory penalty and not “damages” regardless of the name by! 
which it may be called. 

1 

2. Accordingly, if the action, as instituted by appellee in 
the Court below, does constitute an action to enforce a sta¬ 
tutory penalty, appellant contends that by the weight of j 
authority the same abates with the death of the defendant. 

ARGUMENT. j 

I 

It appears from an examination of existing authorities 
that the question of the abatement of actions pending for | 
the enforcement of statutory penalties upon the death of j 
defendants therein is so well settled as to require no partic-1 
ular emphasis in this cause. It has been repeatedly stated, 1 
almost without exception, that any action for the enforce- ' 
ment of a statutory penalty abates with the death of the de- j 
fendant. 

For this reason appellant has directed his search for au- | 
thorities in relation to the situation involved in the present ! 
case toward possible reported decisions involving the inter- j 
pretation of Section 205(e) of the Emergency Price Control ! 
Act of 1942 insofar as actions brought by the Administrator 
of Price Control are concerned. 

There do not seem to be a great many authorities touch- I 
ing on this precise question; however, appellant has ascer- j 
tained that in several cases the matter has been considered j 
by the courts and that, without exception, the provisions of 


I 
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Section 205(e) of the Emergency Price Control Act of 1942 
have been held to constitute statutory penalties where the 
actions have been brought on behalf of the United States by 
the Administrator of Price Control rather than by indi¬ 
vidual claimants. 

Apparently the first reported action was the case of 
Brown, 0. P. A. Administrator, v. Cummins Distillery Corp. 
et al., 56 F. Supp 941 (District Court W. D. Kentucky). 

This was an action originally instituted by the Adminis¬ 
trator of the Office of Price Administration to recover the 
sum of $6,799,101.57, claimed to be treble damages resulting 
from the charging of above ceiling prices by the defendant, 
Cummins Distillery Corp., George W. Dant and others in 
the sale of liquors. 

It appears that the defendant, George W. Dant, had prior 
to the institution of the suit died, and that the Farmers 
National Bank of Lebanon, Kentucky, had been duly ap¬ 
pointed as the executor of his estate. The aforesaid Bank 
duly filed a motion to dismiss the Administrator’s complaint 
upon the basis that the same did not state a cause of action 
against the said George W. Dant as any such action had 
abated upon his death. 

The District Court sustained the defendant’s mo¬ 
tion to dismiss and in its opinion reasoned along the 
following lines. Section 205(e) of the Emergency Price 
Control Act of 1942 permits two types of action. The first 
is an action brought by any purchaser of an article for 
which more than ceiling price had been charged, to recover 
the sum of $50.00 or treble the amount of the overcharge 
whichever is greater. 

The Court then said that the statute further provided 
that, if the buyer was entitled to but failed thereafter to 
bring a suit or action under the Act, provision was made 
for the O. P. A. Administrator to bring an action on behalf 
of the United States, but that in bringing such action, 

“The recovery so provided is in its nature a penalty. 

‘A penalty is a sum of money of which the law exacts 
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payment by way of punishment for the doing of somd 
act that is prohibited, or omitting to do some act thatj 
is required to be done.” (citing authorities) It is essen-l 
tially different from the idea of damages which is com-j 
pensation to an injured party for the injury which liei 
has suffered. In a proceeding of this nature the plain-! 
tiff has suffered no damages, and the action is not forj 
the purpose of compensation. Regardless of the lan-j 
guage in the statutory provision, it is the nature of thej 
provision itelf that is controlling. The action is es-j 
sentially one for the recovery of a penalty. (Citing! 
cases). 

“At common law, actions on penal statutes do not! 
survive the death of the party violating the statute. 
The real test with respect to the survival of tort actions 
appears to be whether the injury on which the cause of j 
action is based affects property rights or affects thej 
person alone. In the case of property rights the cause 
of action survives, while in matters which are personal 
the cause of action does not survive The present action I 
does not seek any recovery for any damage to the 
property rights of the plaintiff. Accordingly it abated 
upon the death of the defendant, George W. Dant, prior j 
to the institution of this action. (Citing Schreiber v. | 
Sharpless, 110 U. S. 76, 28 L. ed. 65, and other cases).” | 

I 

Thereafter an appeal was taken from the order of the | 
aforesaid District Court, the same being captioned 
Boivles, Administrator, 0. P. A. v. Farmers National Bank | 
of Lebanon, Kentucky, 147 Fed. 2d. 425 (Circuit Court of | 
appeals, Sixth Circuit). 

The facts on appeal were, of course, the same as j 
those hereinbefore related for which reason no useful pur- | 
pose would be served herein by repeating them. The Circuit | 
Court of Appeals followed precisely the same line of reason- j 
ing indicated in the opinion of the District Court above set 
forth and, after due consideration of all arguments ad- | 
vanced in support of the Government for survival of the j 
action, nevertheless affirmed the Lower Court by supporting | 
the dismissal of the complaint insofar as the same con¬ 
cerned the decedent, George W. Dant. 
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. The Circuit Court of Appeals held as follows: 

** Holding as we do, that the action for recovery of a 
penalty does not survive, we conclude that the District 
Court correctly ruled that no cause of action was stated 
against the appellee, and correctly dismissed the com¬ 
plaint as to it.” 

To somewhat like effect was the case of Stevenson v. 
Stouffer, (Iowa 1946) 21 N. W. 2d. 287. This case presented 
an action brought to enforce against the estate of a decedent 
a claim for the penalty authorized and permitted under 
Section 205(e) of the Act herein concerned. The Court in 
determining that the action had abated cited the Federal 
cases above and confirmed the view taken herein by appel¬ 
lant that the provisions of Section 205(e) created a statu¬ 
tory penalty, and as the Emergency Price Control Act it¬ 
self did not provide for the survival of the action, although 
it created the right of action, that it must be assumed that 
the same abated with the death of the defendant. 

A case recently decided by the Municipal Court of Ap¬ 
peals for the District of Columbia, Shcnk v. Coken , M. Ct. 
App. D. C. No. 448, Decided February 6, 1947, 51 Atl. 2d, 
298, is of interest in the present situation although it is 
obviously distinguishable upon the facts. 

In this case an action was brought seeking recovery of 
double the alleged amount of overcharge of rent plus an 
attorney’s fee. The rent upon which the claim was based 
covered a period of thirty-three (33) months. 

The defense to the above action was upon the grounds 
that plaintiff’s action was for the enforcement of a statutory 
penalty and that, accordingly, the same was controlled by 
the one year statute of limitations effective in the District of 
Columbia for the enforcement of statutory penalties or 
forfeitures. 

The Municipal Court of Appeals determined that, under 
the provisions of the Rent Control Act, upon which the 
case before it had been brought, the provision for allowing a 
recovery of double the amount of overcharge of rent to the 



individual overcharged, was the establishment of a private 
right or remedy to recover for a private wrong, said rigjit 
being civil and remedial in its nature rather than penal. ! 

However, an interesting portion of the decision is, here¬ 
inafter quoted, and it is again of interest to note that tlje 
case of Boivles v. Farmers National Bank (supra) and 
Brown v. Cummins Distillery Corp. (supra) were both cited 
as supporting this appellant’s contentions herein relative 
to statutory penalties, in actions brought by the Adminis¬ 
trator rather than by the individual. 

“Appellant relies upon Helvig v. United States, 1$8 
U. S. 605, where in a customs case, an additional suin 
imposed upon an importer for an undervaluation was 
held, for jurdisdictional purposes, to be a penalty. Bijit 
there it was the federal government and not a private 
citizen who was making the claim. The difference is 
quite clear. In the case just referred to, the sovereign 
was moving to enforce a penalty;* in the case before 
us a private citizen was suing to redress a wrong. Frohi 
our study of the cases cited we think it plain that the 
right vested by our Rent Act in the tenant to sue fc[r 
double the amount of excess rent creates a private rigljt 
to recover for a private wrong, a right which is civil 
and remedial in nature; and that at least in so far s[s 
it relates to the question of limitations it is not brought 
‘for any statutory penalty or forfeiture’ and therefore 
is not subject to the bar of the one-vear limitation.” 


It is the position of appellant herein that the facts upon 

which his motion to dismiss was based are clearlv and coJi- 

- # | 

sistently in accord with and adaptable to all of the prin¬ 
ciples enunciated in the above referred to decisions. Ih 
those cases cited above, in which treble damages were 
sought from the defendant in actions brought in the name cj>f 
the Administrator of the Office of Price Administration, 
acting on behalf of the United States for alleged violations 

of ceiling prices, they were without exception abated up^n 
— 

* See also Bowles v. Farmers Nat. Bank of Lebanon, Ky., 6 Cir., 147 F. 2|d. 
425; Brown v. Cummins Distilleries Corporation, D. C., W. D. Ky., 56 F. 
Supp. 941. 
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the death of the defendant. The present action is identical 
with those. The Administrator has proceeded in the court 
below in his representative capacity and not to recover 
damages as a person actually aggrieved or harmed by de¬ 
fendant’s purported actions. 

In the cited cases such actions were held to be for the 
recovery of statutory penalties and not for “damages” 
to the person or property of the plaintiff. In the instant case 
the same is true. Absolutely no “damage” of any nature 
is alleged or claimed to have been sustained by the plaintiff. 
The sole basis of plaintiff’s action below is the attempted 
enforcement of the statutory penalty of three (3) times the 
alleged overchanges purported to have been made by the 
now deceased original defendant to the lessees or renters of 
his taxi cabs. 


CONCLUSION. 

For the reasons hereinbefore stated, and based upon the 
indisputable law evidenced in the cases cited herein, appel¬ 
lant respectfully submits that the court below erred in deny¬ 
ing appellant’s motion to dismiss appellee’s complaint and, 
accordingly, appellant prays that the action of the lower 
court may be reversed. 

Respectfully submitted: 

Harry L. Ryan, Jr., 

R. Logan Hollowell, 

815 Fifteenth Street, N. W., 
Attorneys for Appellant. 
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1 Filed August 25, 1944 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 25655. 

Chester Bowles, Administrator Office of Price Adminis¬ 
tration, Second and C Streets, S.W., Washington, 
D. C., Plaintiff, 


v. 

Mr. Johnnie Gray, 632 Morris Place, N. E., Washington, 

D. C., Defendant. 

Complaint for Injunction and Treble Damages Under Pro¬ 
visions of Emergency Price Control Act of 1942. 

1. Jurisdiction of this action is conferred upon the Court 
by Section 205(c) of the Emergency Price Control Act of 
1942. 

2. Plaintiff, Chester Bowles, is the Administrator of the 
Office of Price Administration with offices at Federal Office 
Building No. 1, Second and C Streets, S. W., Washington, 
D. C. 

3. Defendant is (an individual) maintaining a place of 
business and doing business within the District of Co¬ 
lumbia. 

4. Defendant is, and has been for many months prior 
to the institution of this action, the owner of one or more 
taxicabs which (he) rents to cab drivers at a certain sum 
of money per day or other convenient period of time, for 
the use of said cab drivers in their trade or business of 
transporting passenger for hire in the District of Columbia. 

5. Pursuant to the authority contained in the provisions 
of Section 2(a) of the Act, the Price Administrator here- 
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tofore, and more than one year prior to the institution of 
this action, issued regulations establishing maximum prices 
for rental charges for certain commodities, including rental 
rates or charges for taxicabs to drivers for use in the coujrse 
of trade or business, which regulations as amended hive 
been at all times since the dates of their issuance in full 
force and effect. 

6. Defendant has violated the Emergency Price 
2 Control Act of 1942, as amended, and the regulations 
issued by virtue of its provisions, in the following 
particulars: J 

(a) Defendant has failed and neglected to prepare, apd 
keep for examination by any person during ordinary busi¬ 
ness hours, a statement of his maximum rates or chargies 
for the rental of taxicabs as aforesaid. 

(b) Since, to wit, August 1, 1943 defendant has rented 

taxicabs to cab drivers for use in the course of said drivers’ 
trade or business at prices in excess of defendant’s lawful 
ceiling prices. Plaintiff avers on information and belief 
that said overcharges amount to $5000. | 

7. Unless restrained defendant will continue these vio¬ 
lations. | 

Wherefore, plaintiff demands: | 

1. A permanent injunction and an injunction pendentle 
lite directed to the defendant, requiring and directing 
(him) to prepare forthwith, and keep for examination bv 
any person during ordinary business hours, a completb 
statement of (his) lawful maximum rates or charges for 
the rental of taxicabs, and to submit a copy thereof imme¬ 
diately upon completion thereof to the Price Specialist of 
the Office of Price Administration, District of Columbia 
Office, 5601 Connecticut Avenue, N.W., Washington, D. Cj. 

I 

2. A permanent injunction and an injunction pendent^ 
lite directed to the defendant, restraining (him) from rentj- 


i 
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ing, or offering to rent, taxicabs at rates or charges in 
excess of defendant’s lawful maximum rates or charges as 
established by the regulations. 

3. Judgment in the sum of $15,000, which sum is three 
times the amount of the estimated overcharges. 

4. Such other and further relief as is just. 

John L. Laskey, 

Carl W. Berueffy, 

Grahame Walker, 

Attorneys for Plaintiff, 

Office of Price Administration, 
5601 Connecticut Avenue, N. W., 
Washington, D. C. 

• ••••••••• 

3 Filed October 23, 1946 

Suggestion of Death of Defendant. 

Come now R. Logan Hollo well and Harry L. Ryan, Jr., 
attorneys for defendant Johnnie Gray, and advise the 
Court that said defendant, Johnnie Gray, died on the 22nd 
day of November, 1945, and that Louis E. Dye has been 
appointed by this Court as and for administrator of said 
deceased defendant’s estate. 

R. Logan Hollowell and Harry L. Ryan, Jr., 
By Harry L. Ryan, Jr., 

815 Fifteenth Street, Northwest, 
Washington D. C., 

Attorneys for Defendant . 

• ••••••••• 

4 Filed October 24, 1946 

Order Substituting Parties Plaintiff and Defendant. 

It appearing to the Court that, since the institution of 
this action Chester Bowles, named herein as Administrator 
of the Office of Price Administration, has been succeeded 
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in office by Paul A. Porter, and that the defendant, Johnijiie 
Gray, is now deceased, it is therefore by the Court this 24 th 
day of October, 1946, 

Adjudged, Ordered and Decreed: That Paul A. Porter, 
as Administrator of the Office of Price Administration, jbe 
and he hereby is substituted as party plaintiff herein ahd 
that Louis E. Dye, as administrator of the estate of 
Johnnie Gray, deceased, be and he hereby is substituted ias 
party defendant herein. 

(sgd.) T. Alan GoLDSBOROUGHj 
Justice. 

I Consent: 

J. Grahame Walker (sgd.) 

Attorney for Plaintiff. 

Harry L. Ryan, Jr. (sgd.) 

Attorney for Defendant. 

• # * # # • * * • j • 

5 Filed October 16, 1946 

Motion to Dismiss Complaint. 

Comes now Louis E. Dye, Administrator of the Estajte 
of Johnnie Gray, deceased, by and through his attorneys, 
R. Logan Hollo well and Harry L. Ryan, Jr., and moves 
the Honorable Court to dismiss the complaint heretofore 
filed herein and for grounds of this motion avers as follows: 

1. It appears from the record herein that the defendant 
originally named herein, Johnnie Gray, is now deceased, 
said defendant having died on the 22nd day of November, 
1943. 

2 . The action herein sought relief 011 behalf of the plain¬ 
tiff against the defendant originally named herein injunc¬ 
tive in nature and, in addition thereto, the recovery of a 
statutory penalty. 

3. The Court is without power to grant any injunctive 
relief herein against a deceased defendant and, as the on)y 
remaining relief sought was the recovery of a statutory 
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penalty, defendant avers that said action has abated by 
virtue of the death of the original defendant herein. 

R. Logan Hollo well and Harry L. Ryan, Jr., 
By Harry L. Ryan, Jr., 

815 Fifteenth Street, Northwest, 

Attorneys for Defendant. 

6 Filed November 14,1946 

Order Denying Motion to Dismiss. 

This cause coming on for hearing on the Motion to Dis¬ 
miss on the ground that the action has abated, and the 
Court having heard the argument of counsel and having 
been fully advised in the premises 
It Is Ordered that the motion of the defendant for dis¬ 
missal of the complaint be and the same is hereby denied. 

Dated at Washington, D. C., this 14th day of November, 
1946. 

T. Alan Goldsborough, 
Justice. 

**•*•••••* 

7 Filed November 15,1946 

Notice of Intention to Apply for Allowance of Special 

Appeal. 

Notice is hereby given this 15tli day of November, 1946, 
that the defendant hereby intends to apply for allowance 
of a special appeal to the United States Court of Appeals 
for the District of Columbia from the order of this Court, 
entered the 14th day of November, 1946, wherein defen¬ 
dant’s motion to dismiss the complaint was denied. 

R. Logan Hollo well and Harry L. Ryan, Jr., 
By Harry L. Ryan, Jr., 

815 Fifteenth Street, Northwest, 

Attorneys for Defendmt. 

• ••••••••• 
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8 Filed Feb 28 1947 

United States Court of Appeals for the District of 

Columbia 

January Term, 1947. 

No. 9444. 

District Court 
C. A. No. 25,655. 

Louis E. Dye, Administrator of the Estate of Johnnie \ 
Gray, Deceased, Petitioner , 

v. 

Paul A. Porter, Administrator, Office of Price 
Administration, Respondent. 

Before: Edgerton, Clark and Wilbur K. Miller, JJ. 

Order 

On consideration of the petition for allowance of a spe -1 
cial appeal from the order of Mr. Justice T. Alan Golds- j 
borough entered in this cause on November 14, 1946, in the | 
District Court of the United States for the District of 
Columbia, and of respondent’s objections to said petition, j 
It is j 

Ordered by the Court a that a special appeal from said 
order be, and it is hereby, allowed. 

Per Curiam. 

Dated February 28, 1947. 

• * * * • • • • • * j 

9 Memorandum. 

March 7, 1947 

Cost bond on appeal with U. S. Fidelity & Guaranty Co. j 
in the sum of Two Hundred Fifty Dollars ($250) approved 
and filed. 



